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L INTRODUCTION
Cross-Respondent Cascade Utilities, Inc. respectfully requests this

Court deny Petitioner FHC LLC’s Motion for Di-scretidnary Review

because the Court of Appeals, Division I, properly decided the matter at

“issue. In the alternative, Cascade Utilities, Inc. respectfully requests that

the petition‘for review bé, limited to the controvérsy between the HOA and
FHC LLC. Speciﬁcally, Cascade Utilities contends that in Chadwick
Farms Owners Assn. v.- FHC, LLC, 160, P.3d 1061, the Appella;ce Court
properly held that a dissolved LLC cannot prosecute claims against a party
after the date of the LLC’s cancellation. |

Though Cascade Utilities argues herein and establishes that a
cancelled LLC may not prosecute claims, Cascade Utilities takes no
pbsition as to whether an LLC may defend against claims that were filed
pﬂor t.oA cancellation. Nor dpés Cascade Utilities take a position on
whether ;Ehe 2006 amendment to RCW 25.15.303 applies ‘retroactively tb
allow a party to bring a claiml 'against a cancelled and dissolved LLC}
Cascade Utilities notes >only that even when applied retroa&ively, RCW
25.15.303 allows a cancelled and dissolved LLC to defend against claims,
but it does not allow the LLC to prosecute claims. As such, the petition
for review should be denied in so far és it attempts to address the ruling on

FHC LLC’s third-party claims.
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II. ISSUE STATEMENT

1. Should the Supreme Court- deny revlew‘ "where the Court of
Appeals properly held that a cancelled andchssolvedLLC loses its -
right to prosecute claims against third-parties _and. where statute

does not provide for an LLC’s right to prosecute claims after

cancellation?
Answer: YeS.
II.  STATEMENT OF THE CASE

At issue in this matter is a limited liability company (“LLC”) that
failed to file its annual report ancl pay its license renewal fees and, as
result — under statutory mandate and after written notice — the Secretary of
State dissolved the l,LC and then cancelled the LLC’s formation. When
cancellation occurred, the LLC ceased to exist and lost any right or ability

to act:

A. | Substantive Facts Relevant to Thi_s vMotioxll._

This case arises out of the constl‘ﬁction'of the Chadwick Farms
Condominium Project (“Project”), upon which FHC LLC (“FHC”) acted
as the developer and general contractor. After completion of the Project,
FHC ceased operations and failed to renew its license as a LLC as

required under RCW 25.15.290. Clerk’s Papers (“CP”) 76. Accordingly,
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on March 23, 2003, the Washington Secretary of State issued a Certificate

~ of Administrative Dissolution for FHC. CP 13.

. On August 18. 2004, after the Seoretary of State filed the

Certificate of Dissolution, but before FHC was cancelled, the Chadwick
Farms Homeowner Association (“HOA™) filed a lawsuit against FHC

alleging construction defects at the Project. CP 15-19.

- By March 23, 2005, two years had passed since the Secretary of
State cancelled FHC, thus completiﬁg the two year winding up period
si;)eciﬁed in RCW 25.15.290(4). At tﬁat time, FHC ééaséd to exists as a
legal entity and it could no longer prosecute claims against third parties.

On May 11, 2005, nearly niné months after the HOA filed suit and
almost two months after it had been cancelled, FHC filed a Third-Party
Corhplaint -against Cascade Utilities and other Third-Party Defendants.
CP_132—192.

B. Procedural History.

FHC brought a M’oﬁéh for 'S'umma’ry"Jﬁdgméntj»agains;t_lthenHOA S
arguing that the HOA was precluded from pﬁrsuirig the lawsuit based.on
FHC’s dissolved and cancelled status. CP 1-19. On September 30, 2005,
the trial court granted FHC’s motion. CP 98-101. The trial court also
granted separate orders dismissing FHC;sAclaims against Cascade Utilities

and the other Third-Party Defendants based on their summary judgment
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mot1ons, Wthh motlons argued that as-a cancelled LLL, FHC could not

;'prosecute its clalms CP 105-107, 98-101, 108 112, u

The HOA. appealed the trlal court s dlsmlssal arguing among éther
things that (1) the trial court erred when it dismissed claims against the
LLC where the claims were brought by the Plaintiff HOA prior to the end
of the two year dissolution period; (2) the newly enacted RCW 25.15.303
allows a LLC in wind-up to defend claims; (3) RCW 25.15.303 is
r'_f.:troa‘otive;‘ and (4) the trial court erred when it refused to allow the HOA
to amend ifs Complaint to add clai_rhs against the LLC princ_:ipals' in their
individual capacity.

FHC filed a cross-appeal against the Third-Party Defendants based
upon.the, trial court’s dismissal of FHC’s claims against the Third-Party
Defendants. Cascade Utilities opposed the appeal, arguing that regardless
of -the Appellate Court’s determination of ‘the validity of the ‘.HO_A’s :

claims, a cancelled LLC could not prosecute claims. Had FHC wished to

- maintain its rights to prosecute daim__s, -all it needed to do. Wwas renew its

- license, which it failed to do.

The Court of Appeals affirmed in part and reversed in part.
Specifically, it held that RCW 25.15.303 applied retroactively to allow the
HOA to commence action against the cancelled FHC, but the statute did

not allow FHC to prosecute claims for its own benefit Chadwick Farms



Owners Assn. v. FHC, LLC, 160, P.3d 1061. The Court reasoned' that
“RCW 25.15.303 specifically contemplated that a Plaintiff could prosecute
: claifns against the "canée;lléd LLC, bu;c‘ it d1d _n'ét allow f(_)r" thé~LLC to-

prosecute claims. Id. Upon the fécts of this‘ case, the Court reasonéd that

FHC had ample opportunity to maintain its ability to prosecute claims by

sirﬁply re-filing its license with the Secretary of State. Where it failed to

do so, it forfeited its ability to prosecute claims.

" Further, the Court‘ held that the tfiél court erred in: refusing to
ailow the HOA to amend its Complaint to include »the' 1nd1v1dua1 members
of FHC. | | |

FHC has appéaled the Court of Appeals decision.

TV.  ARGUMENT AND AUTHORITY

A. ‘ Review is not Warranted in This Matter.

This Court will only gfant review of an Appellate Court decision
_"'-;When.:_

“7 02 (1) If the decision of the Coiirt of Appeals is in-conflict

with-a decision of the Supreme Court; or (2) If the decision

* of the Court of Appeals is in conflict with another decision

of the Court of Appeals; or (3) If a significant question of

law under the Constitution of the State of Washington or of

the United States is involved; or (4) If the petition involves

an- issue of .substantial public interest that 'should be
determined by the Supreme Court.

RAP 13.4(b).
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FHC does not address the first three prongs of review and instead

bases its petition on whether or not a public interest is implicated by the

Court of 'Ap_peals,’ decision. Such an-interest however is not implicated

here. The Appellate Court conducted a standard statutory review of

Chapter 25.15 RCW and concluded that the statute did not allow for a

cancelled LLC to prosecute claims against Third-Parties. This holding

was based solély on the statutory framework created by Legiélature and
did not create or clarify that frarnevx.rofk.. In 'fécf, the Court of ‘A'ppealsl
simply restatéd fhe existing law and properly applied it to FHC. In io.ther
words, }contr(ary' to F HC’S brief argumént, the public interest is not served
by this Coui't further reiterating this already estéblished 1a§v.

Further, the Appellate Court’s holding was proper' and the Court
conducted no énor 1in its Op‘inion. - Accordingly, this Court need not

review that decision.

B The Court of Appeals Properlv Held That FHC Could not

cL 'Prosecute its Clalms Agamst the Thlrd-Partv Defendants »

| ‘ 1. | FHC Ceased to Exist Upon its _Cancellatzon. ,
RCW 25.15.285 requires a LLC to pay its license fees and file an
annual report. If it fails to do sé, the Secretary of State ﬁay
administratively dissolve that LLC after providing notice of the pending

dissolution. RCW 25.15.285. ‘Under RCW 25.15.290, a dissolved LLC
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has two yeérs from the date of administrative dissolution within which to

apply for reinstatement. But “a limited liability company is dissolved and

its affairs shall be wound up upon.. .the:expiration of two years after the

- effective date of [administrative] dissolution.” RCW 25.15.270.

The cancellation of the certificate o_f formation marks the end of
the Winding up period and the end of the limited liability company’s
existence and abﬂity to act. RCW 25.15.070(2); RCW 25.15.270(6).

Here, FHC was administfatively dissolved on March 24, 2003. On

 that date, FHC’s winding up period began and under RCW 25.15.270, the

winding up period concluded two years from the date. of administrative
dissolution. With the use of fhe ferrri “shall,” the legislature rendered the
time limitation mandatory, thereby indicating that FHC could not continue
winding up more than two years after the date of administrative
dissolution. RCW 25.15.270.

L In shorr't,”asiof March 24, 2005, FHC 'ceaséd tobea legal enti‘fy and

" no '-Iopgét,had_fthe.right or ability to prosecute claims. As such, its May 11,

2005 Thjrd—i)any Compliant was not valid and the Appellate Court

properly ruled that FHC could not maintain its claims against Cascade

Utilities.
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2. 4 Cancelled LLC Cannot Prosecute Claims.

RCW 25.15.295 states that a cancelled LLC may not prosecute
claimsl. It ié uﬁ&iSputed that. the | Secretary of Sfate cancelled FHC’s
certificate of formation on March 24, 2005. Accordingly, on March 24,

2005, FHC lost_its_right to “prosecute” any and all claims against

anyone, including Cascade Utilities. RCW 25.15.295(2).

As the Appellate Court noted, FHC easily could have preserved its
right to prosecuté claims — and qould have avoided thé cancellation of its
cerﬁﬁcate of formation — by applying for reinstatement pursuant to RCW
25.15.290. Chaa-’wz‘ck“Fa;“ms Owners-Assn. v. 'FHC, LLC,160, P.3d 1061.
But it did not. FHC now argues that prior. to cancellation it was in the
process of “vigorously defending” against the HOA’s claims and

investigating claims against the subcontractors. Br. of Appellant at 21.

This, however, does not explain how or why FHC could not preserve its
N right to ﬁrosecute claims by'-ﬁiing'for réinStatement. ‘In fact, FHC points

:_ to nostatutory vaufhoiity' alloWing it to prosécﬁte claims after cancellation.

Moreover, FHC provides no justification or explanation as to why it took

FHC more than nine months to file a third-party complaint.

In short, under the pre-2006 Amendment statute FHC’s right to
prosecute claims expired along with the winding up period on March 24,

2005.
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3. The 2006 Amendment to Chapter 25.15 RCW Further
Prohibits FHC From Prosecuting Claims.

" As stated above, Cascade Util-i_ﬁés‘ does not take a position on the

retroactivity of RCW 25.15.303 except to note that this provision does not

_provide for a dissolved and cancelled LLC to prosecute claims. Thus,

even if this Court were to look to the 2006 Amendment for guidance as to
the determination of the viability of FHC’s third-party complaint, it would
find no support in the 2006 Amendment to reinstate FHC’s claims against

the third—party defendants—including Cascade Utilities.
- RCW 25.15.303 states:

The dissolution of a limited liability company does not take
away or impair any remedy available against that limited
liability company, its managers, or its members for any
- right or claim existing, or any liability incurred at any time,
whether prior to or after dissolution, unless an action or
other proceeding thereon is not commenced within three
years after the effective date of dissolution. Such an action
or proceeding against the limited liability company ‘may be
defended by the limited liability company in its own name.

. (Emphasis Added). .-

The Statute specifically ,"conte;,mplates actions 'ﬁledv ’agaiﬁst a
canéelled and dissolved LLC. It does'not, however, create any exception
to the existing dissolution statute or otherwise allow for the cancelled LLC
to | prosecute claims against fhird-parties. This is evidenced by the

language in the legiélation itself, which addresses remedies available -
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against an LLC, and sets forth a three year time period in which an action '
must be commended against that LLC.

Further, as d‘iscuss.ed'by the Court of Appeals, this Améndment
sought to preserve the right for remedy against é cancelled and dissolved
LLC. Chadwick Farms Owners Assn. v. FHC, LLC, 160, P.3d 1061; See
also, HB. Rep. on S.B. 6531, at 2, 59" Leg., Reg. Sess. (Wash. 2006).
The Legislétive history and statutdry language are silent as to an LLC’s
ability to prosecute claims. Therefore, all right's to ‘prosecute claims would

remain as outlined in Chapter 25.15 RCW.

C. Cascade’s Right to a Dismissal Based on FHC’s Cancellation is

Independent, and Distinguishable, From the Issues Involving
the HOA.

As stated above, Cascade Utilities does not take a position on the
validity of the HOA’s claims against FHC. Assuming that the HOA’s
claims against FHC are allowed to proceed, such a result should have no

impact on barring FHC’s claims against Cascade. Despite FHC’s

.assertions to the contr_a_ry, the factual and legal distinctions. based on the .

timing -of the claims and AFI-'IC’sl.cancella'tion — as well as the iﬁlpact of
same under Chapter 25.15 RCW — creates a factual and legal basis for this
Court to issue different rulings as to the HOA’s clainﬁs against FHC and
FHC’S claims against Cascade, et al. As outlined above, the law bars a

cancelled LLC from prosecuting claims. It cannot be argued that this is an
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unfair or harsh result, as the power to retain fhe privilege of prosecuting
claims lay solely with FHC itself. FHC easily could have preserved its
right to prosécute‘ claims — and could have avbided %he cancellation of its
certificate of formation — by applying for reinstatement pursuént to RCW
25.15.290. It did not.do so. If FHC truly believed that its cancellation
insolated it from the HOA’s claims, then it would not have filed its hird-
party complaint.

~ Any harsh result that may existv by dismissing or uphqlding fhe_

HOA’s claims has no bearing on FHC’s claims against Cascade Utilities.

Though the HOA may have done everything.it could do to preserve its

claims, FHC did nothing to preserve its claims against Cascade Utilities, et
al. FHC needed only to submit an application for reinstatement to the
Secretary of State within two years of administrativé dissolution. FHC,
therefore, always controlled its own destiny in this matter. In fact, the

HOA sued FHC pfior to the expiration of the two year reinstatement

period. Clearly, FHC made the choice to allow vitls formation to be

*cancelled and waive its LLC privileges and the power to prosecute claims.

V. CONCLUSION

-Based on the foregoing, Cascade Utilities respectfully requests this
Court deny FHC’s petition for review or in the alternative limit the review

to the controversy between the HOA and FHC. The Appellate Court’s
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holding in this matter was proper based on clear statutory provisions
prohibiting a cancelled and dissolved LLC from prosecuting claims

against third-parties.

RESPECTFULLY SUBMITTED this 15® day of August, 2007.

SCHEER & ZEHNDER LLP

Jonathgh Dtk Holt, WSBA No. 28433
HollyE. Hinterberger, WSBA No. 37281
Attorneys for Cascade Utilities
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